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In its answering brief the United States asserts,

without citing any evidence to sustain the assertion,

for there was none, that both the Commissioner and



the Trial Court arrived at the correct result by er-

roneous, although entirely different, methods.

No lawyer can sustain the methods adopted by

either. The Commissioner inadvertently overlooked the

fact that the contract he was valuing as of March 1,

1913, covered less than one-half of the property sold

in 1933, so that his conclusion had to be erroneous, it

could not be right if the additional property sold in

1933 had any value at all on March 1, 1913. The Trial

Court held that additional land became incorporated

into the provisions of a written contract of lease and

option "by acquiescence." In other words, if A owns

three pieces of land and gives B a lease and option

covering the first piece but permits B to use for a

short time a small portion of the second piece of land,

then all three pieces are by '^ acquiescence" incorpor-

ated into the written lease and option. The writer of

the United States brief very wisely did not attempt

to sustain either the Trial Court or the Commissioner

on these propositions, but says that if the right result

is achieved, the methods used are immaterial. We agree

with him, right is right and wrong is wrong, justice is

justice and injustice is injustice. We heartily sub-

scribe to the inclination of the Courts to sustain a pub-

lic official in the honest performance of his duties, but

public officials are not infallible, sometimes they make

inadvertent mistakes and when they do, as the Com-

missioner did in this case, then it is the plain duty of

the Court to correct the mistake. The Court should

not formulate heretofore unheard-of rules of law, to



sustain a manifest error inad\ ertently made by public

officials.

The United States raises only one point, viz. : that

plaintiff did not prove which was the greater, the cost

price of the mines, adjusted, or the fair market value

as of March 1, 1913. The statute is cited as indicating

that the Trial Court must know what is the true criter-

ion, fair market value or cost price. In general we

agree with this proposition, but this does not mean
that some witness must testify to it. The United States

may stipulate that one is the greater. There is such mi

express stipulation in this case, which we will here-

after quote. Also, the parties to litigation will not be

permitted to mislead the Court and their adversaries

and then claim a benefit therefrom. In this case, time

after time, the Court was both expressly and tacitly

informed by the defense that the fair market value was

the criterion in this case.

We understand that this brief was not written by

the trial attorney and we presume that the writer of

the brief became so absorbed in detail that he over-

looked many general statements and the stipulation.

The case of Houston v. Burnett, 51 S. Ct. 415, cited

in the brief, does not go as far as is indicated in the

brief. The court said:

'' Respondent was bound to produce the best

available evidence of value which the circmnstances

and the nature of the transaction permitted. It

does not appear that he made any attempt to do

so."



1. In this case, the United States through the field

man first adopted fair market value as the criterion.

(Ex. 9, R. 202 at p. 204.)

2. The Commissioner adopted the field agent's re-

port and made the assessment based upon fair market

value. (Ex. 9, R. 202 at p. 204.)

3. In its Answer, the United States alleged that

fair market value was the criterion when it affirma-

tively alleged that on March 1, 1913, all the mines did

not have a fair market value exceeding $75,000.00.

(R. 50.)

4. At page 212 of the record, Mr. Winter said

:

''I am not so sure, Your Honor understands

the position in this case ; it is the position of the

United States, the defendant, the only defendant,

that the Commissioner of Internal Revenue al-

lowed a March 1st, 1913, value-assessed a tax, I

should say, based on a March 1, 1913, value of

$115,000.00, on all of the claims of all of the prop-

erty sold in 1933.

"

5. At page 238 of the record, Mr. Winter said

:

"It has been stipulated. Your Honor, the tax-

payer admits, the claim for refund, if it is a valid

claim, admits the sale price was $32,838.88, sold

outright in 1933 for $32,838.88, which is an ad-

mitted fact and there is no discrepancy about that

and the whole question, so far as tax liability is

concerned, is what profit the taxpayer had by

virtue of that sale, and the question then arises as

to what is the basis of profit and loss, what would

be the March 1, 1913 value less recoveries made,



by way of depreciation and all of that sort of

stuff."

6. This i^oint was not made on the trial at any

time, although a motion to dismiss was made and the

case twice argued.

7. In appellee's statement of points on appeal, no

mention is made of this point.

The Court will recollect that as to these mining

claims that were patented, and were not purchased on

the open market, when compared to the admitted value

of $115,000.00 on March 1, 1913, their cost was neg-

ligible, i.e., the patent fees. The assessment work done

on the property to comply with the law was not a ^ ^ cost

price '

' but an expense item, and the sums later paid to

clear title when the claims were jumped was also an

expense item. These items, also, when compared to

$115,000.00 were negligible. We knew that some formal

IDroof that the cost was less than the admitted market

value should be offered ''to make assurance doubly

sure,
'

' and when Mr. Powell was on the stand, we asked

him

:

(R. 194) ''Q. Mr. Powell, was the cost price

of these mines more than the fair market value

that you have testified to on March 1913, or less?"

(R. 195) MR. "WINTER: ''I will stipulate it

did not cost them much. '

'

MR. MacMAHON: ''We ^ill be glad to have

a stipulation.
'

'

(R.196) MR. WINTER: " Even those claims

purchased after 1913 didn't cost them much."
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We do not wish to give the Court the impression

that we did not then and do not now rely upon that

stipulation. We did rely on it then and we stand on it

now, but we call to the Court's attention the fact that

throughout the history of this controversy and

throughout the trial, the defendant has by his words

and conduct admitted that the fair market value on

March 1, 1913, is the criterion in this case.

We, therefore, respectfully submit that the defense

is estopped from raising this point on appeal for the

first tijue. Had there been any suggestion that this

formal proof had been overlooked or that the stipula-

tion was insufficient, undoubtedly the trial court w^ould

have opened the case for that evidence under these

circumstances.

Respectfully submitted,

BURNS POE,

THOMAS MacMAHON,

ELIZABETH SHACKLEFORD,
Attorneys for E. E. Powell.


